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Applicant's election of Group I in Paper No. 9 is acknowledged. Because applicant did 

not distinctly and specifically point out the supposed errors in the restriction requirement, the 

election has been treated as an election without traverse (MPEP § 818.03(a)). 

A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a. patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); 
and In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 

Claim l^is rejected under 35 U.S.C. 101 as claiming the same invention as that of claim 
1 is of prior U.S. Patent No. jj,800,832. This is a double patenting rejection. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use 
or on sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 6-6, 9, 10, 12-18, 33 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Suzuki et al. 

Suzuki et al. teach a composition comprising adhesive and nonadhesive layers both of 
which may contain a medicament (Abstract). The adhesive layer can comprise polyacrylic acid 
and hydroxyethyl cellulose (column 2, lines 43-66). The nonadhesive layer can comprise 
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polyethylene glycol (column 3, lines 12-22). Thicknesses of eah layer are from 0.1-2.5 mm 
(column 4, lines 19-25). Local anaesthetics such as benzocaine are specified. Ethyl cellulose as 
disclosed (column 5 line 51). 

The I.D.S., Paper #* specifies that the reference listed on PTO 1449^ ^company the 

I.D.S. 

However, they are n<M>f record. 

4 

Claims 1-6, 9-18, 33 rejected. 

Claims 7,8 are objected to as dependent on rejected claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Edward J. Webman whose telephone number is (703) 308-4432. 
The examiner can normally be reached on M-F from 9:00 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, M. Moezie, can be reached on (703) 308-0570. The fax phone number for the 
organization where this application or proceeding is assigned is (703) 305-3592. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-1235. 
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